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TAX 
 
Treasury Issues New Guidance on 
Inversions, Earnings Stripping; Releases 
“Updated Framework for Business Tax 
Reform” 
 
Key Points: 

 Treasury issued regulations and guidance on a 
number of inversion issues, including 
formalizing prior inversion subjects where it 
had issued a notice in the past and issuing new 
guidance on earnings stripping 

 
This week, the Department of the Treasury 
(Treasury) has issued another round of 
guidance, this time including temporary and 
proposed regulations to curb corporate tax 
inversions. The guidance formalized prior 
inversion notices and incorporated new 
aggressive guidance on earnings stripping under 
the authority granted to Treasury in the 1960’s 
to recharacterize debt and equity. The 
temporary guidance would disregard the stock 

of foreign parent companies that can be 
attributed to some recent inversions or 
acquisitions of U.S. companies. It further 
restricts the current cross-border merger 
ownership requirements that the foreign 
company must be at least one-fourth the size of 
the U.S. one by not counting other acquisitions 
of U.S. companies that have occurred in the 
past three years.  
 
In addressing earnings stripping, Treasury’s 
guidance would stop transactions that increase 
related-party debt if it does not finance new 
investment in the U.S.; allow the Internal 
Revenue Service (IRS) to divide a purported 
debt instrument into part debt and part stock 

This Week in Congress 

 House – The House was in recess. 

 Senate – The Senate passed the “Defend Trade Secrets Act” (S.1890) and began 
consideration of H.R. 636, the legislative vehicle for the “Federal Aviation 
Administration Reauthorization Act of 2016” (S. 2658). 

 
Next Week in Congress 

 House – The House is expected to consider the “Financial Stability Oversight 
Council Reform Act” (H.R. 3340); the “No Rate Regulation of Broadband 
Internet Access Act” (H.R. 2666); and H.R. 3791, to raise the consolidated assets 
threshold under the small bank holding company policy statement, and for other 
purposes.  

 Senate –The Senate will continue consideration of the legislative vehicle for the 
“Federal Aviation Administration Reauthorization Act of 2016” (S. 2658). 
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during audits; and require members of large 
corporate groups to document their actions, 
including key information for analyzing how 
debt and equity is handled for tax purposes. 
 
Treasury also released a revised version of its 
2012 Framework for Business Tax Reform. 
The updated version includes a number of new 
points and updates several discussions; 
however is not a comprehensive tax reform 
plan.  
 
Senate Continues Discussions Over 
Whether FAA Reauthorization Will Include 
Tax Extenders 
 
Key Points: 

 Senate leaders are working on agreement to 
include a tax title with energy tax extenders 
added to bill next week 

 It appears more likely that some additional 
measures like some renewable incentives which 
were left out of the PATH Act could be 
added, a priority of Reid   

 
The Senate has reportedly reached an 
agreement to include in the Federal Aviation 
Administration (FAA) tax title an extension for 
extend investment tax credits for renewable 
energy sources such as geothermal heat pumps, 
wind power, fuel cell facilities, and combined 
heat and power properties. Senate Finance 
Committee Ranking Member Ron Wyden (D-
OR) said that the provisions should have been 
included in the 2015 tax extenders package. 
 
Other tax issues such as extending a carbon 
capture tax credit, or even technical corrections 
to prior bills, have been raised and may be in 
the mix of consideration for the tax portion of 
the FAA reauthorization bill. The Senate began 
consideration of the bill this week and will 
continue next week. The Senate Finance 
Committee did not formally markup tax 

legislation because of time pressures, and is 
planning on producing a tax title in the form of 
an amendment to the overall bill. It is expected 
that the negotiated tax title, which primarily 
funds the FAA and air travel system, will be 
released next week towards the end of the FAA 
reauthorization.   
 
Hatch Delays Timing for Corporate 
Integration Score 
 
Key Points: 

 Chairman Hatch says corporate tax reform 
proposal that integrates the tax system (one 
level of tax on dividends) may not be released 
until June  

 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) said his corporate integration tax 
reform proposal may not be released until June 
as the Joint Committee on Taxation scores the 
proposal. Hatch requested both a dynamic 
score of his plan as well as a traditional score. 
The proposal is expected to address double 
taxation of companies who pay the 35 percent 
corporate tax rate and are also taxed when they 
pay out dividends. It would also level the 
taxation of interest, and could include 
withholding regimes for both dividends and 
interest.  
 
Upcoming Hearings and Events 
April 12 
Protecting Taxpayer Information: The 
Senate Finance Committee will hold a hearing 

Upcoming Dates 
July 15, 2016:  FAA extension expires 
November 8, 2016: Election Day   
March 2017: Debt limit suspension 
ends 
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entitled “Protecting Taxpayer Information 
from Cybercriminals.” 
 
April 13 
Tax Reform Proposals: The House Ways and 
Means Subcommittee on Tax Policy will hold a 
hearing to examine tax reform proposals within 
the context of an income-based tax system. 
 
April 14 
Tax Treatment of Health Care: The House 
Ways and Means Committee will hold a hearing 
entitled “The Tax Treatment of Health Care” 
to examine how the tax code affects the U.S. 
health care system. The hearing will focus on 
ways to lower health care costs, improve 
consumer choice and access, and ensure fair 
treatment under the tax code.  
 
Miscellaneous Tariff Bill: The House Ways 
and Means Subcommittee on Trade will hold a 
hearing on the “Miscellaneous Tariff Bill: 
Helping U.S. Manufacturers through Tax 
Cuts.” The hearing is expected to focus on 
legislation to lower U.S. manufacturing costs 
and increase global competitiveness.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 

 
Court Releases Opinion in MetLife SIFI 
Designation Case 
 
Key Points:  

 The opinion in the MetLife SIFI designation 
challenge was released on April 7. The court 
determined that FSOC “made critical 
departures” from two standards adopted in the 
designation process.  

 The Treasury Department states that they will 
appeal the court decision.  

 
On March 30, the United States District Court 
for the District of Columbia ruled in favor of 
MetLife in their challenge of the Financial 
Stability Oversight Council’s (FSOC) 
designation as a systemically important 
financial institution (SIFI). The opinion, which 
was released by the court on April 7, explains 
that the court found that FSOC “made critical 
departures from two of the standards it 
adopted in its Guidance, never explaining such 
departures or even recognizing them as such.”  
In addition, the Court found that FSOC 
“purposefully omitted any consideration of the 
costs of designation”, explaining that FSOC 
assumed the “upside benefits” of the 
designation without considering the “downside 
costs” of the decision. The court found that the 
FSOC determination with respect to MetLife 
was “fatally flawed” and “arbitrary and 
capricious” under the latest Supreme Court 
precedent.  
 
In the opinion, the court acknowledged that 
MetLife was eligible for designation as its 
activities met the test for being “financial in 
nature.”  The court noted that an agency 
interpretation is not “instantly carved in stone” 
but any changes need to be “acknowledged and 
explained”, neither of which FSOC did. The 
court explained that the FSOC Guidance 
divided the six categories of analysis into two 
distinct groups: those meant “to assess the 
potential impact of the nonbank financial 
company’s financial distress on the broader 
economy” (size, sustainability, and 
interconnectedness); and those meant “to 
assess the vulnerability of a nonbank financial 
company to financial distress” (leverage, 
liquidity risk, and maturity mismatch). 
However, in its Final Determination for 
MetLife, FSOC argued that all six categories 
were meant only to “assess the potential effects 
of a company’s material financial distress” 

http://www.williamsandjensen.com/
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which the court found inconsistent with the 
initial Guidance and which FSOC refused to 
acknowledge or explain. Finally, the court 
explained that FSOC purposefully failed to 
consider the costs of its Final Determination 
on MetLife. The court reasoned that “cost 
must be balanced against benefit because ‘[n]o 
regulation is appropriate’ if it does significantly 
more harm than good.” The court noted that 
the Supreme Court recently reiterated the fact 
“agency action is lawful only if it rests on a 
consideration of the relevant factors.” The 
court explained that the FSOC cannot simply 
ignore a relevant factor such as cost and 
suggested that cost-benefit analysis is a central 
component of the administrative process.  
 
The Treasury Department issued a press 
release, which stated that the “government will 
appeal the district court’s decision to rescind 
FSOC’s designation of MetLife.”  
 
Secretary of the Treasury Jacob Lew also issued 
a statement expressing his strong disagreement 
with the court’s ruling, which he said would 
leave “one of the largest and most highly 
interconnected financial companies in the 
world subject to even less oversight than before 
the financial crisis.” Secretary Lew made several 
points in response to the court ruling: (1) “the 
financial crisis demonstrated that even the 
strongest firms can collapse quickly and with 
little warning”; (2) “the financial crisis showed 
that… market disruptions or contagion can 
arise from the aggregate effects of direct and 
indirect exposures to a large, highly 
interconnected financial institution”; and (3) 
“Congress chose not to require FSOC to 
conduct a formal cost-benefit analysis of 
designations for good reasons.”  
 
Senate Banking Committee Looks at 
Consumer Financial Protection 
 

Key Points: 

 On April 5, the Senate Banking Committee 
heard testimony from industry about consumer 
financial protection. 

 On April 7, the Senate Banking Committee 
received testimony from CFPB Director 
Richard Cordray on the Semi-Annual Report 
to Congress of the Consumer Financial 
Protection Bureau.  

 
On April 5, the Senate Banking Committee 
held a hearing on “Assessing the Effects of 
Consumer Finance Regulations,” with 
academics and industry witnesses to discuss the 
activities of the Consumer Financial Protection 
Bureau (CFPB). Chairman Richard Shelby (R-
AL) in a statement suggested the CFPB, due to 
its structure, is one of the least accountable 
federal agencies. He advocated for sensible 
consumer protections but cautioned they 
should not be a substitute for independent 
judgement nor should they be implemented 
regardless of costs. Ranking Member Sherrod 
Brown (D-OH) in a statement suggested the 
CFPB has been a success and the benefits of 
the CFPB have resulted in over $11 billion 
being returned to consumers. During the 
hearing Shelby raised concerns over the CFPB 
using enforcement action in place of issuing 
regulations to address those practices. Morrison 
and Foerster, LLP Of Counsel Leonard Chanin 
stated enforcement actions tend to be narrow 
in scope and do not provide many details, 
which means using them in place of regulations 
can lead to inconsistencies. Brown and Senator 
Jeff Merkley (D-OR) raised concerns over 
payday lending practices and suggested interest 
rate caps should be considered. National 
Baptist Convention USA Doctor of Ministry 
and Chairman of the Board Willie Gable Jr. 
advocated for strong protections against payday 
lending. He suggested the 36 percent interest 
rate cap for military member should be 

http://www.williamsandjensen.com/
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expanded and there should be a cap on the 
number of loans which can be taken out.  
 
On April 7, the Senate Banking Committee 
held a hearing on “The Consumer Financial 
Protection Bureau’s Semi-Annual Report to 
Congress.” Among the issues discussed were 
indirect auto lending, use of enforcement for 
regulation, arbitration clauses, payday lending, 
prepaid cards, and the mortgage market. 
Several Members raised concerns over the 
CFPB’s actions in the indirect auto lending 
space, suggesting that the CFPB overstepped 
its authority and the use of disparate impact 
was “misguided.” CFPB Director Richard 
Cordray stated that if there is a systemic 
practice of giving higher rates based on race or 
ethnicity, then it is a violation of the law. He 
said that all of the enforcement actions have 
been taken in conjunction with Department of 
Justice actions, and that the disparate impact 
theory was reaffirmed by the U.S. Supreme 
Court last June. 
 
Brown, Merkley and Senator Elizabeth Warren 
(D-MA) raised concerns over predatory 
practices of payday lending. Cordray explained 
that the CFPB is not attempting to eliminate 
payday lending, but just to eliminate predatory 
practices. He stated there is no evidence that 
shows that small dollar lending decreased in 
states which have restricted payday lending. He 
explained that the CFPB rule, which is 
expected soon, would create a single national 
“floor” and states are allowed to enact stricter 
requirements. He asserted that the CFPB has 
conducted the most comprehensive research 
on payday lending ever done by anyone. He 
suggested that no research has indicated that in 
the states that restrict payday lending that 
consumer has been harmed, adding that credit 
scores may be higher and bankruptcies may be 
lower in those more restrictive states.   
 

Senate Banking Committee Fails to Vote 
on Nominations 
 
Key Points: 

 The Senate Banking Committee failed to vote 
on several nominations pending before the 
committee when the attempt to vote en bloc 
failed due to several Senators expressing 
opposition to the nominations of Hester Peirce 
and Lisa Fairfax to the SEC.  

 
On April 7, the Senate Banking Committee met 
in executive session and attempted to vote en 
bloc on the following five nominations: Jay 
Neal Lerner, to be Inspector General, Federal 
Deposit Insurance Corporation; Amias Moore 
Gerety, to be an Assistant Secretary of the 
Treasury; Matthew Rhett Jeppson, to be 
Director of the United States Mint; Lisa M. 
Fairfax, to be a Member of the Securities and 
Exchange Commission (SEC); and Hester 
Maria Peirce, to be a Member of the SEC. Due 
to concerns raised over the SEC nominations 
of Fairfax and Peirce the vote on the 
nominations was postponed. It is unclear at 
this time when a new vote on the nominations 
will be held.  
 
Ranking Member Sherrod Brown (D-OH) 
noted the long delay in the consideration of 
many of these nominations. He expressed 
desire to move forward with the nomination of 
Adam Szubin to be Under Secretary for 
Terrorism and Financial Crimes at Department 
of the Treasury as he was nominated almost a 
year ago. He also requested the nominee for 
the Export-Import Bank to be moved forward 
quickly as well.  
 
Senators Charles Schumer (D-NY), Robert 
Menendez (D-NJ), Jeff Merkley (D-OR) and 
Elizabeth Warren (D-MA) expressed concerns 
over the nominations of Lisa Fairfax and 
Hester Peirce to be SEC Commissioners. 

http://www.williamsandjensen.com/
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Schumer stated that he has not received 
sufficient responses from these nominees 
regarding their positions on whether to move 
forward with an SEC rule on disclosures of 
political spending by corporations. He 
indicated that until the nominees can 
demonstrate their views on the need for the 
SEC write such a rule, he cannot support their 
nominations. Menendez, Merkley and Warren 
echoed similar concerns, indicating their 
intention to vote against the SEC nominations 
as a result. Senator Warren also raised concern 
over the statements Peirce has made against the 
Dodd-Frank Act (DFA), suggesting it is 
“dangerous” to nominate someone who is so 
against this important regulation. Senator Tim 
Scott (R-SC) also indicated he would vote 
against the en bloc nominations, citing 
concerns with Fairfax’s nomination.   
 
Federal Reserve Bank of Minneapolis 
Holds Symposium on Ending Too Big To 
Fail 
 
Key Points: 

 Federal Reserve Bank of Minneapolis 
President Neel Kashkari said the Bank will 
release a paper on too big to fail (TBTF) and 
how to address it this year. 

 The Bank plans to hold its next TBTF 
symposium on May 16 

 
On April 4, the Federal Reserve Bank of 
Minneapolis held a policy symposium entitled: 
“Ending Too Big to Fail.”  The symposium is 
the first in a series of events the Federal 
Reserve Bank of Minneapolis will hold to 
discuss the issue of “Too Big to Fail” (TBTF) 
and how to address it.  Participants in Panel 1 
discussed “substantially increasing capital 
requirements”; University of Chicago Professor 
of Economics Randall Kroszner  gave keynote 
remarks about “the need for cost-benefit 
analysis in bank regulation and in addressing 

sources of financial fragility”; and participants 
in Panel 2 discussed “altering the organizational 
structure of financial institutions”.  
 
Federal Reserve Bank of Minneapolis President 
Neel Kashkari explained that the Bank will 
release a paper on TBTF this year. He stated 
this process is about learning from one another 
and sharing best ideas with the public so they 
can be more informed. He stated the goal is to 
develop an actionable plan and to engage the 
nation on this issue. Kashkari noted that the 
financial crisis affected everyone and it will be 
up to the public to determine whether enough 
has been done to end TBTF.  
 
In concluding remarks, Kashkari stated that 
capital is a powerful tool, but acknowledged 
that it does not solve everything. He said size 
caps for financial companies also do not solve 
everything. He said cost-benefit analysis can be 
beneficial, but stressed the need to avoid 
“paralysis by analysis.” He emphasized that no 
solution will be perfect. He said the Federal 
Reserve Bank of Minneapolis will hold 
additional symposiums, including one on May 
16.  
 
House Financial Services Chairman 
Comments on Iran’s Access to U.S. 
Financial System 
 
Key Points: 

 House Financial Services Chairman Jeb 
Hensarling issued a letter to the Secretary of 
the Treasury on the reports that the 
Administration is working to provide Iran 
access to the U.S. financial system. 

 
On April 1, House Financial Services 
Committee Chairman Jeb Hensarling (R-TX) 
sent a letter to the Secretary of the Treasury 
Jacob Lew following news reports that the 
Administration is “working to provide terrorist-

http://www.williamsandjensen.com/
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sponsoring Iran with access to the U.S. 
financial system or give Iran access to U.S. 
dollars outside the U.S. financial system.” In 
the letter, Hensarling asks the Secretary to 
provide by April 8, “all details regarding 
Administration plans or efforts to enable the 
U.S. dollars use in transactions related to 
Iran.”  The Chairman suggests that providing 
Iran with such use of U.S. dollars would 
“violate the spirit, and potentially the letter” of 
the Joint Comprehensive Plan of Action 
(JCPOA).  Hensarling, in a press release, noted 
the Financial Action Task Force recently 
warned about the failure of Iran to address the 
risk of terrorist financing “poses a serious 
threat” to the international financial system. 
Hensarling goes on to state that the deal with 
Iran “may have been good for Iran, but it was 
bad for America’s security.”  

 
Department of Labor Releases Final 
Fiduciary Rule  
 
Key Points: 

 The final Department of Labor rule defines 
fiduciary advice in the context of retirement 
investments, and includes exemptions that may 
allow some advisers and firms to continue 
receiving some common forms of compensation 
if they put their clients’ best interest first. 

 Secretary Perez called the rule “good news for 
America’s workers and retirees.” 

 Republican lawmakers criticize the rule as 
raising barriers to investment advice. 

 
On April 6, the Department of Labor’s (DOL) 
Employee Benefits Security Administration 
(EBSA), released its final conflict of interest 
rule and related proposed prohibited 
transaction exemptions. The final rule and its 
exemptions were published in the Federal 
Register separately: Definition of the Term 
Fiduciary (Conflict of Interest Rule); Best 
Interest Contract Exemption; Amendment to 

Prohibited Transaction Exemption 84-24; 
along with other amended prohibited 
transaction exemptions. The Department made 
a number of changes in response to industry 
concerns. However, the final rule is over 1,000 
pages and most stakeholders are still analyzing 
its implications.  
 
Some of the changes to the rule include: 
clarifying what qualifies as a 
“recommendation” under the rule; removing 
appraisals from the rule; permitting the use of 
asset allocation models to identify specific 
investment products or alternatives; and 
expanding the seller’s exception for 
recommendations to independent fiduciaries of 
plans and IRAs. Changes to the Best Interest 
Contract Exemption include, but are not 
limited to: eliminating the limited asset list; 
expanding the exemption to cover advice to 
sponsors of small 401(k) plans; allowing the 
contract to be signed at the same time as other 
account-opening documents; and allowing 
negative consent for existing clients. The EBSA 
released a chart illustrating changes from the 
proposed rule to the final rule discussing these 
in greater detail.  
 
Secretary of Labor Tom Perez held a briefing 
to discuss the details of the rule and its impact 
on retirement savings. He asserted that the 
Department clarified the rule “while remaining 
true to our North Star” of an enforceable best 
interest standard. He outlined changes to the 
rule in response to comments received, 
including:  clarifying that the best interest 
contract can be completed at the same time the 
account is opened; streamlining the disclosure 
requirements; eliminating annual disclosures; 
emphasizing that there is no bias against the 
sale of proprietary products; and extending the 
initial compliance period to one year, and the 
full compliance period to two years. Senators 
Patty Murray (D-WA), Elizabeth Warren (D-

http://www.williamsandjensen.com/
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MA), Corey Booker (D-NJ), and 
Representatives Xavier Becerra (D-CA), and 
John Sarbanes (D-MD) also spoke in support 
of the rule during the briefing. The event also 
included a panel discussion involving 
representatives of the consumer protection 
community.  
 
However, soon after the rule was released 
several Republican leaders expressed their 
concerns about the impact the rule would have 
on middle income Americans seeking financial 
advice.  House Majority Leader Kevin 
McCarthy (R-CA) issued a press release, stating 
the rule would “raise barriers on investment 
advice to unreasonable heights,” adding that 
“the committees will review it thoroughly and 
consider legislative options as appropriate.” 
Senate Majority Leader Mitch McConnell (R-
KY), in a statement on the Senate floor said, 
“From its initial proposal at a campaign-style 
event to its roll-out regulation seems to have 
always been more about politics than good 
policy.” 
 
Upcoming Hearings and Events 
 
April 12 
SEC/CFTC Budget: The Senate 
Appropriations Committee’s Subcommittee on 
Financial Services and General Government 
will hold a hearing to discuss the Fiscal Year 
2017 budgets for the Securities and Exchange 
Commission (SEC) and the Commodity 
Futures Trading Commission (CFTC). 
 
FSOC and Small Bank Bills: The House 
Committee on Rules will meet to consider 
several bills, including: (1) the Financial 
Stability Oversight Council Reform Act (H.R. 
3340), which would provide funding for the 
FSOC and Office of Financial Research (OFR) 
through appropriations bills, require OFR to 
submit quarterly reports, and require public 

notice and comment period for any report, rule 
or regulation; and (2) H.R. 3791, which would 
require the Federal Reserve Board “to apply its 
Small Bank Holding Company Policy 
Statement to bank and savings and loan 
holding companies with pro forma 
consolidated assets of less than $5 billion.” The 
House may vote on the bills later in the week.  
 
April 13 
Puerto Rico Legislation: The House Natural 
Resources Committee may hold a hearing on 
legislation addressing the Puerto Rico debt 
crisis.  
 
SEC Open Meeting: The Securities and 
Exchange Commission (SEC) will hold an 
open meeting (previously scheduled for March 
30) to consider: (1) whether to issue a concept 
release seeking comment on modernizing 
certain business and financial disclosure 
requirements in Regulation S-K; and (2) 
whether to adopt rules under the Securities 
Exchange Act of 1934 regarding the business 
conduct standards for security-based swap 
dealers and major security-based swap 
participants. 
 
Financial Services Markup: The House 
Financial Services Committee will hold a 
markup “to consider cost-saving measures as 
part of the House Republican FY 2017 
budget.” 
 
April 14 
Fixed Income Markets: The Senate Banking 
Committee’s Subcommittee on Securities, 
Insurance and Investment and Subcommittee 
on Economic Policy will hold a joint hearing 
entitled “Examining Current Trends and 
Changes in the Fixed-Income Markets.” 
Federal Reserve Board Governor Jerome 
Powell and Counselor to the Secretary of the 
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Treasury Antonio Weiss are scheduled to 
testify.  
 
CFTC Reauthorization: The Senate 
Agriculture Committee will hold a markup of 
legislation to reauthorize the Commodity 
Futures Trading Commission (CFTC). 
 
JOBS Act and Legislative Proposals: The 
House Financial Services Committee’s 
Subcommittee on Capital Markets and 
Government Sponsored Enterprises will hold a 
legislative hearing entitled “The JOBS Act at 
Four: Examining Its Impact and Proposals to 
Further Enhance Capital Formation.” The 
Subcommittee will “examine four legislative 
proposals which promote capital formation, 
reduce unnecessary regulatory burdens, and 
expand investment opportunities to build on 
the early success of the JOBS Act.” 
 
Puerto Rico Legislation: The House Natural 
Resources Committee may markup legislation 
addressing the Puerto Rico debt crisis.  
 
SEC Investor Advisory Committee: The 
SEC will hold a meeting of its Investor 
Advisory Committee (IAC). The agenda for the 
meeting includes: (1) discussion of a 
recommendation of the Investor as Purchaser 
Subcommittee regarding mutual fund cost 
disclosure; (2) an update from the SEC’s Office 
of Compliance Inspections and Examinations; 
(3) discussion regarding cybersecurity and 
related investor protection concerns; and (4) 
“The Investor Advisory Committee Turns 
Four: Reflections on the First Full Term of 
Investor Advisory Committee Membership.” 
 
FDIC Systemic Rick Advisory Committee: 
The Federal Deposit Insurance Corporation 
(FDIC) will hold a meeting of its Systemic Risk 
Advisory Committee (SRAC). The SRAC will 
provide advice and recommendations on a 

range of issues regarding the resolution of 
systemically important financial companies 
pursuant to the Dodd-Frank Act. 
 
April 19 
Terrorism Financing: The House Financial 
Services Committee Task Force to Investigate 
Terrorism Financing may hold a hearing.  
 
April 21 
CFPB Consumer Advisory Board:  The 
Consumer Financial Protection Bureau (CFPB) 
will hold a meeting of its Consumer Advisory 
Board to discuss credit scores and credit 
reporting and implications for community 
banks. CFPB Director Richard Cordray is 
expected to speak at the event. 
 
Capital Markets: The House Financial 
Services Committee’s Subcommittee on Capital 
Markets and Government Sponsored 
Enterprises may hold a hearing. 
 
April 26 
EMSAC Meeting: The Securities and 
Exchange Commission’s Equity Market 
Structure Advisory Committee (EMSAC) hold 
its next meeting to “focus on updates and 
potential recommendations from the four 
subcommittees.” 
 
CFTC Market Risk Advisory Committee: 
The Commodity Futures Trading Commission 
(CFTC) will hold a meeting of its Market Risk 
Advisory Committee (MRAC) to discuss “(a) 
How effectively end-users and other market 
participants, in different asset classes (e.g., 
energy, rates), are able to find counterparties 
for transactions, receive accurate pricing and 
volume information, and otherwise access the 
markets; and (b) The extent and nature of the 
current use of portfolio compression and 
related services, and the benefits and challenges 
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posed by portfolio compression activity in the 
derivatives markets.” 

 
April 27 
The House Financial Services Committee’s 
Subcommittee on Monetary Policy and Trade 
may hold a hearing. 

 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst, Alex Barcham, and Hanna Laver 
contributed to the articles. 
 
ENERGY AND ENVIRONMENT 
  
Interagency Task Force to Examine 
Natural Gas Storage 
 
Key Points: 

 The Departments of Energy and 
Transportation have established the 
Interagency Task Force on Natural Gas 
Storage Safety.  

 The Task Force will examine potential 
regulations following the methane leak from the 
Aliso Canyon underground storage site. 

 The Department of Transportation’s Pipeline 
and Hazardous Materials Safety 
Administration will develop regulations to 
enhance the safety of gas storage facilities.   

 
On April 1, in a blog post, the Department of 
Transportation and the Department of Energy 
announced the formation of the Interagency 
Task Force on Natural Gas Storage Safety. The 
new task force, which plans to publish its 
findings later this year, responds to the recent 
methane leak from the Aliso Canyon storage 
facility in California. The blog post also states 
the Department of Transportation’s Pipelines 
and Hazardous Materials Safety Administration 
(PHMSA) is developing “regulatory actions to 
help ensure the safety of natural gas storage 
facilities across the country, which may include 

requiring operators to follow some or all of the 
industry consensus standards recommended by 
PHMSA’s recent safety bulletin.”  
 
According to the announcement, the 
Department of Energy will conduct 
“workshops with industry, state and local 
leaders, and other interested stakeholders to 
support them in the development of best 
practices for ensuring well integrity and proper 
response plans, safe operations of storage 
facilities, and assess the potential vulnerabilities 
to energy reliability posed by the loss of use of 
storage facilities.”  
 
The blog post notes the February 5, 2016, 
PHMSA Advisory Bulletin on “Safe Operation 
of Underground Storage Facilities for Natural 
Gas”.  In issuing the bulletin, PHMSA stated 
that it “is intended to inform operators about 
recommended practices and to urge operators 
to take all necessary actions, including but not 
limited to those set forth in this bulletin, to 
prevent and mitigate breach of integrity, leaks, 
or failures at their underground storage 
facilities and to ensure the safety of the public 
and operating personnel and to protect the 
environment.” 
 
The Advisory Bulletin also listed recommended 
safety practices for operators of storage 
facilities, including: 

 Reviewing and updating operations and 
maintenance procedures every year; 

 Monitoring and inspecting wells; 

 Testing safety and isolation valves; 

 Conducting “ongoing assessments for 
the verification and demonstration of 
the mechanical integrity of each well 
and related piping and equipment used 
in the underground storage facility”; 

 Implementing a “corrosion monitoring 
and integrity evaluation program”; 
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 Employing “appropriate monitoring 
techniques such as the monitoring of 
pressure and periodic pressure 
surveys…”; and 

 Establishing emergency procedures and 
plans for notifying first responders.   

 
The announced Task Force appears to be 
similar to what was proposed in an amendment 
offered by Senator Barbara Boxer (D-CA) (SA 
3194). The Senate adopted the amendment, 
which would have established an interagency 
federal task force to review the Aliso Canyon 
leak, as well as general issues related to the 
underground storage of natural gas, during 
debate of the “Energy Policy Modernization 
Act” (S. 2012). The amendment would have 
directed the task force to include in its report: 
“…an analysis of the potential for a similar 
natural gas leak to occur at other underground 
natural gas storage facilities in the United 
States;…recommendations on how to prevent 
any future natural gas 
leaks;…recommendations on whether to 
continue operations at Aliso Canyon and other 
facilities in close proximity to residential 
populations based on an assessment of the risk 
of a future natural gas leak;…a 
recommendation on information that is not 
currently collected but that would be in the 
public interest to collect and distribute to 
agencies and institutions for the continued 
study and monitoring of natural gas 
infrastructure in the United States…” 
 
In a press release, Boxer and Senator Diane 
Feinstein (D-CA) praised the decision to 
establish the task force. Boxer declared, “I have 
been assured by Secretary [of Energy Ernest] 
Moniz…that the task force will work with State 
and Local officials to resolve all outstanding 
issues, including whether Aliso Canyon can 
operate safely in the future, in order to protect 
our people and our planet.” Feinstein 

emphasized her support for shutting down the 
Aliso Canyon storage site: “In my view, the 
facility should be shut down, and it’s my hope 
the task force comes to the same conclusion. 
It’s imperative to protect the health and safety 
of local residents, and having this facility so 
close to a subdivision is simply too dangerous.” 
 
Upcoming Hearings and Events 
 
April 12 
Pipeline Oil Spill Response: The Pipeline 
and Hazardous Materials Safety Administration 
(PHMSA) will hold a “Public Workshop for 
Oil Spill Response Planning and 
Preparedness”. The workshop is intended “to 
bring Federal regulators, interested members of 
the public, industry, and other stakeholders 
together to share knowledge and experiences 
with oil spill response planning and 
preparedness, gather ideas for harmonizing 
PHMSA’s regulations with other agencies, and 
discuss practical ways onshore oil pipeline 
operators can better plan and prepare for an oil 
spill.” 
 
April 13 
Flint Water Crisis: The House Energy and 
Commerce Committee’s Environment and the 
Economy Subcommittee and Health 
Subcommittee will hold a hearing titled “Flint 
Water Crisis: Impacts and Lessons Learned”.   
 
Western Water Use: The House Natural 
Resources Committee’s Water, Power and 
Oceans Subcommittee will hold a hearing titled 
“Empowering States and Western Water Users 
Through Regulatory and Administrative 
Reforms”. 
 
April 14 
BLM Rule on Venting and Flaring of 
Natural Gas: The Senate Energy and Natural 
Resources Committee will hold a hearing on 
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the Bureau of Land Management’s (BLM) 
proposed rule, entitled ‘Waste Prevention, 
Production Subject to Royalties, and Resources 
Conservation,’ published in the Federal 
Register on February 8, 2016.” As described by 
the BLM, the proposed rule is intended “to 
reduce waste of natural gas from venting, 
flaring, and leaks during oil and natural gas 
production activities on onshore Federal and 
Indian leases”. The new regulations “would 
require operators to take various actions to 
reduce waste of gas, establish clear criteria for 
when flared gas would qualify as waste and 
therefore be subject to royalties, and clarify the 
on-site uses of gas that are exempt from 
royalties.” 
 
Legislation on Ozone Regulations: The 
House Energy and Commerce Committee’s 
Energy and Power Subcommittee will hold a 
hearing on the “Ozone Standards 
Implementation Act of 2016” (H.R. 4475).   
 
Response to Grid Emergencies: The House 
Transportation and Infrastructure 
Committee’s Economic Development, Public 
Buildings, and Emergency Management 
Subcommittee will hold a hearing titled 
“Blackout! Are We Prepared to Manage the 
Aftermath of a Cyber-Attack or Other Failure 
of the Electrical Grid?” 
 
April 19 
Challenges for Oil and Gas Development: 
The Senate Energy and Natural Resources 
Committee will hold a hearing “to examine 
challenges and opportunities for oil and gas 
development in different price environments.” 
  
April 21 
FERC Open Meeting: The Federal Energy 
Regulatory Commission will hold its monthly 
meeting. 
 

May 13 
Grid Interconnection: The Federal Energy 
Regulatory Commission (FERC) will hold a 
“Technical Conference on Review of 
Generator Interconnection Agreements and 
Procedures”. According to FERC, the 
conference will “discuss select issues related to 
a petition for rulemaking submitted by the 
American Wind Energy Association (Docket 
No. RM15-21-000).” FERC also states that 
“the conference will explore other generator 
interconnection issues, including 
interconnection of energy storage.” 
 
May 18-19 
LNG Regulations: The Pipeline and 
Hazardous Materials Safety Administration 
(PHMSA) will hold a “Public Workshop on 
Liquefied Natural Gas (LNG) Regulations”. 
The workshop is intended “to solicit input and 
obtain background information for the 
formulation of a future regulatory change to 
CFR 49 Part 193, Liquefied Natural Gas 
Facilities…[and] bring federal and State 
regulators, emergency responders, NFPA 59A 
technical committee members, industry, and 
interested members of the public together to 
participate in shaping a future liquefied natural 
gas…rule.” 
 
July 11-12 
EIA Conference: The Energy Information 
Administration (EIA) will hold its annual 
Energy Conference. Topics planned for 
discussion at the conference include: “Clean 
Power Plan: EIA, EPA, and state and regional 
perspectives”; “Oil supply: The role of 
technology advances and other factors driving 
the current and future supply situation”; 
“Renewable energy and the transmission grid: 
Integrating renewable energy capacity into 
electric system operations”; “LNG markets: 
Implications of a low energy price environment 
for demand and U.S. exports”; “Climate—next 
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steps: Perspectives from the United States, 
Europe, and China”; “Information technology 
and the energy industry: How the application 
of information technology is driving change in 
the energy industry”; “Oil demand and 
transportation: Transportation sector 
developments affecting oil demand and price 
response”; “Renewable electricity: State-level 
issues and perspectives”; Oil and natural gas: 
State-level issues and perspectives”; “Industrial 
energy demand and efficiency: Secondary 
processing and waste fuel use in heavy 
industry”; “Global coal markets: The outlook 
for coal demand and supply”; “Oil midstream: 
Competitive positions of U.S. refineries in the 
global market”; and “Energy efficiency: 
Measuring and achieving demand-side energy 
efficiency and developing standard metrics”.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are also available on twitter. 
 
DEFENSE 
 
Carter Unveils Proposed Goldwater-
Nichols Revamp 
 
Key Points: 

 Carter calls for bolstering the authority of the 
Chairman of the Joint Chiefs 

 He also recommended that combatant 
commands be streamlined and that service 
chiefs be further drawn into the acquisition 
process 

 Carter conceded that legislation will be needed 
to implement some of the changes  

 
On April 5, in remarks at the Center for 
Strategic and International Studies (CSIS), 
Secretary of Defense Ashton Carter discussed 
his proposed reform to the Department of 
Defense’s (DOD) command structure that was 

first established in the “Goldwater–
Nichols Department of Defense 
Reorganization Act of 1986” (P.L. 99–433) 
(Goldwater–Nichols). Some of the proposed 
changes can be implemented under the existing 
authorities Carter has while others will require 
legislative changes from Congress. Carter’s 
remarks come five weeks before the Senate 
Armed Services Committee’s markup of the FY 
2017 National Defense Authorization Act 
(NDAA), which may include similar or even 
more sweeping reforms of the command 
structure created by Goldwater-Nichols.  
 
Carter stated that “[t]his year, as Goldwater- 
Nichols turns 30, we can see that the world has 
changed since then.” He said that “[i]nstead of 
the Cold War and one clear threat, we face a 
security environment that is dramatically 
different from the last quarter century…[and] 
[i]t is time to consider practical updates to this 
critical organizational framework, while still 
preserving it’s spirit and intent.” Carter claimed 
that “we can see in some areas how the 
pendulum between service equities and 
jointness may have swung too far, as in not 
involving the Surface Chiefs enough in 
acquisition making and accountability.” He 
stated that “[o]r where subsequent world events 
suggest nudging the pendulum further, as in 
taking more steps to strengthen the capability 
of the Chairman and Joint Chiefs to support 
force management, planning, and execution 
across the combatant commands, particularly in 
the face of threats that cut across regional and 
functional combatant command areas and 
responsibility as many increasingly do.”  
 
Carter stated that “[w]ith this in mind, last fall I 
asked the DOD’s Deputy Chief Management 
Officer Peter Levine and Lieutenant General 
Tom Waldhauser of the Joint Staff to lead a 
comprehensive department wide review of 
these kinds of organizational issues, spanning 
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the office of Secretary of Defense, the Joint 
Staff, the Combatant Commanders, and the 
military departments; to identify any potential 
redundancies, inefficiencies, or areas of 
possible improvement.” He stated that “I’d like 
to discuss that review’s preliminary 
recommendations with you today…[and] [o]ver 
the coming weeks, we will execute some of 
these decisions under our own existing 
authority.” Carter stated that “[f]or others 
where legislation is needed, we will work with 
the House and Senate Armed Services 
Committee and implementation, as they 
consider this year’s National Defense 
Authorization Act.” 
 
Carter stated that “[w]e’re not postured to be as 
agile as we could be…[and] [a]ccordingly, we 
need to clarify the role and authority of the 
Chairman, and in some cases the Joint Chiefs 
and the Joint Staff in three ways: 

 One, to help synchronize resources 
globally for daily operations around the 
world, enhancing our flexibility and my 
ability to move forces rapidly across the 
seams between our combatant 
commands.  

 Number two, provide objective military 
advice and not just for future planning.  

 Three, to advise the Secretary of 
Defense on military strategy and 
operational plans. For example, helping 
to ensure our plans take into account in 
a deliberate fashion the possibility of 
overlapping contingencies.”  

 
Carter stated that “[t]hese changes recognize 
that in today’s complex world we need 
someone in uniform who can look across the 
services in combatant commands and make 
objective recommendations to the 
Department’s civilian leadership about to 
where to allocate forces throughout the world 
and where to apportion risk to achieve 

maximum benefit for our nation.” He said that 
“the person best postured to do that is the 
Chairman of the Joint Chiefs of Staff.” Carter 
stated that “[w]e will pursue these changes in 
line with Goldwater-Nichols’s original intent, 
which to enable the military to better operate in 
a seamless way while still preserving both 
civilian control and the chairman’s 
independence to provide professional military 
advice outside of the chain of command.”  
 
Carter stated that “[t]he secondary area where 
we need to make updates is in our combatant 
commands, adapting them to new functions 
and continuing to aggressively streamline 
headquarters.” He said that “[a]dapting to new 
functions will include changes in how we 
manage ourselves in cyberspace, in accordance 
with the emphasis I placed on cyber in my 
Posture Statement and that the President made 
in his FY 2017 budget.” Carter stated that 
“instead of combining these commands to the 
detriment of our friends, our allies and, in fact, 
our own command and control capabilities, we 
intend to be more efficient by integrating 
functions like logistics and intelligence and 
plans across the joint staff, the combatant 
commands and subordinate commands, 
eliminating redundancies while not losing 
capability.” 
 
Carter added that “in the coming weeks, the 
Defense Department will look to simplify and 
improve command and control where the 
number of four-star positions have made 
headquarters either top-heavy or less efficient 
than they could be.” He said that “[s]o where 
we see potential to be more efficient and 
effective, billets currently filled by four-star 
generals and admirals will be filled by three-
stars in the future.”  
 
Carter stated that “[t]he next area I want to 
discuss today is acquisition.” He noted that 
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“we’re now in the third iteration, Better Buying 
Power 3.0…[a]nd while we’re seeing 
compelling indications of positive 
improvements, including areas like reduced 
cost growth and reduced cycle time, there is 
still a constant need for improvement, 
particularly as technology, industry and our 
own missions continue to change.” Carter 
stated that “[o]ne way we’re improving is by 
involving the Service Chiefs more in 
acquisition, decision making and accountability, 
consistent with legislation Congress passed last 
year, including giving them a seat on the 
Defense Acquisition Board.” Carter stated that 
“giving them greater authority at what’s known 
as milestone B, where engineering and 
manufacturing development begins…[t]hat is, 
where programs are first defined and a 
commitment to fund them is made.” Carter 
stated that “[t]his will include evaluating and 
where appropriate, reducing other members of 
the Defense Acquisition Board.” 
 
Carter stated that “[t]he last major area where 
we need to update Goldwater-Nichols is in 
making changes to joint personnel 
management, as part of what I call the force of 
the future.” He said that “we are proposing to 
broaden definition of positions for which an 
officer can receive joint duty credit, going 
beyond planning and command and control, to 
include joint experience and other operational 
functions: such as intelligence, fires, 
transportation and maneuver, protection and 
sustainment, including joint acquisition.” Carter 
said that “we’re also proposing to shorten the 
amount of time required to accumulate joint 
duty, from three years to two years, so top 
personnel have more flexibility to take on 
command assignments and other opportunities 
to broaden and deepen their careers.” 
 
Last year, Senate Armed Services Committee 
Chairman John McCain (R-AZ) identified 

Goldwater–Nichols as being ripe for reform 
and has made remarks to the media suggesting 
that he is following through on this goal with 
language being prepared for the FY 2017 
NDAA. In a speech also at CSIS in March 
2015, McCain stated that “[a]cquisition reform 
is actually a large piece of an even larger 
priority, which is the final one I plan to focus 
on as Chairman—the structure, roles, and 
missions of our civilian and military 
organizations within the Defense Department.” 
He said that “three decades later, there are real 
questions about how Goldwater-Nichols has 
been implemented and what unintended 
consequences may have resulted…[f]or 
example: 

 “Are the roles and missions of the Joint 
Staff, Combatant Commands, Joint 
Task Forces, and other headquarters 
elements properly aligned to conduct 
strategic planning, equip our 
warfighters, and maximize combat 
power? 

 “Does the vast enterprise that has 
become the Office of the Secretary of 
Defense further our ability to meet 
present and future military challenges? 

 “Does the constant churn of uniformed 
officers through joint assignments 
make them more effective military 
leaders, or has this exercise become 
more of a self-justification for a large 
officer corps? 

 “Is the Defense Officer Personnel 
Management Act of 1980 still 
appropriate for the joint force of 2015 
and beyond, or is it time to review this 
law?” 

 
Army Posture Hearing 
 
Key Points: 

 Members and the Army Secretary and Army 
Chief of Staff focused on the pressures being 
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placed on a smaller Army by budget cuts at a 
time when the Army is being asked to do more 

 
On April 7, the Senate Armed Services 
Committee held a hearing on the Army’s 
posture with testimony from Acting Secretary 
of the Army Patrick Murphy and Army Chief 
of Staff General Mark Milley. 
 
Chairman John McCain (R-AZ) said that “[b]y 
the end of the next fiscal year, the Army will be 
cut down to 450,000 active duty soldiers, down 
from a wartime peak of 570,000.” He said that 
“[t]hese budget-driven, I repeat budget-driven 
force reductions were decided before the rise 
of Islamic State of Iraq and the Levant (ISIL) 
or the -- Russia’s invasions of Ukraine.” 
McCain stated that “[i]gnoring these strategic 
facts on the ground, the budget request 
continues down the path to an Army of 
450,000 soldiers, an Army that General H.R. 
McMaster, an individual known to all of us as 
one of the wisest soldiers, is -- testified earlier 
this week, quote, ‘the risk of being too small, 
risks being too small to secure the nation.’” He 
said that “[w]e should be very clear that when 
we minimize our Army, we maximize the risk 
to our soldiers, the risk that in a crisis they will 
be forced to enter a fight too few in number, 
and without the training and equipment they 
need to win…[and] [t]hat risk will only grow 
worse if mindless sequestration cuts are 
allowed to return and the Army shrinks further 
to 420,000 soldiers.” McCain stated that “[a]s 
our Army shrinks, readiness suffers -- just over 
one-third of the Army’s brigade combat teams 
are ready for deployment and decisive 
operations…[and] [i]ndeed, just two, just two 
of the Army’s 60 brigade combat teams are at 
full combat readiness, and the Army has no 
plan to return to full spectrum readiness until 
2021, at the very earliest.” 
 

Ranking Member Jack Reed (D-RI) stated that 
“[t]he President’s FY ‘17 budget submission for 
the Department of the Army includes $148.1 
billion in total funding, of which $125.1 billion 
is the base budget, and $23 billion for overseas 
operations in the Overseas Contingency 
Operations (OCO) account.” He stated that 
“[w]hile the budget request complies with the 
funding levels included in the Bipartisan 
Budget Act of 2015, the Army’s top line is 
essentially flat as compared to the FY ‘16 
enacted levels.” Reed noted “it is highly 
unlikely that demand for Army forces will 
diminish any time in the near future…[but] 
[c]urrently, as [McCain] indicated, 190,000 
soldiers across the active reserve component 
and active forces are serving in 140 countries.” 
He said that “while we continue to field the 
most capable fighting force in the world, 15 
years of sustained military operations, focused 
almost exclusively on counterterrorism and 
counter insurgency, has taken a toll on the 
readiness of our soldiers.” Reed stated that 
“[t]oday, less than one-quarter of our nation’s 
Army is ready to perform their core war time 
missions and some critical combat enabling 
units are in far worse shape…[and] [i]n 
addition, the evolving threat facing our nation 
impact’s readiness as the Army needs to train 
and fight a near peer competitor in a full 
spectrum environment.” 
 
McCain asked “are we at high military risk,” 
and Milley responded “yes” and added that “I 
wrote a formal risk assessment…through the 
Chairman [of the Joint Chiefs of Staff] and to 
the Secretary of Defense, and I characterize us 
at this current state at high military risk.” 
 
Senator Joe Manchin (D-WV) said “could you 
walk me through specifically how the 
sequestration has forced the Army to do its size 
to the most critical level that I think that we’ve 
ever faced right now, with all the threats that 
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we are facing.” Milley stated that “I think 
there’s a couple of points to be made: one is 
the unpredictability, the year-to-year 
budgeting…[a]nd then in reality because we go 
with continuing resolutions, it really ends up 
being about a nine month cycle, [versus an] 12 
month.” He added that “[t]he second piece of 
it is just the magnitude of the cuts…[and] 
[s]ince 2008…the Army has had about a 74 
percent or 75 percent cut in the modernization 
account writ large…[a]nd about a 50 percent 
cut in R&D writ large.” 
 
Senator Deb Fischer (R-NE) stated that “[w]e 
have heard some very bold predictions about 
incorporating robotic systems on the battlefield 
as soon as the next ten years…[and] [d]o you 
think we’re going to see a real revolution in the 
role of unmanned systems on the battlefield in 
the next ten years?” Milley said that “I think 
revolution might be too strong a word, but I do 
see a very, very significant, increased use of 
robotic, both manually controlled and 
autonomous, in ground warfare over the 
coming years.” He added that “[s]pecifically, I 
don’t see some sort of revolution like we’re go 
from the horse to the tank or the musket to the 
rifle…[b]ut I do see the introduction, at about 
the ten-year mark or so, of really widespread 
use of robotics in ground warfare.” 
 
Reed said that “[a] related issue in terms of the 
emphasis on flying hours and readiness, et 
cetera, particularly in Army aviation, the 
procurement and the acquisition process, are 
you at a point now where you could jeopardize 
long-term aviation programs, or do you still 
have a little bit of head space?” Milley 
responded that “I think we’re approaching the 
margin of error….[s]o, what we have done is 
we have had to stretch out aviation 
modernization in order to reap some of that 
for readiness.” He said that “[a]viation is about, 

roughly speaking, you know, 20 percent or so, 
25 percent of the operating budget.” 
 
Navy Shipbuilding Hearing 
 
Key Points: 

 Members looked at the constraints on the 
Navy’s current fleet and whether the planned 
rate of shipbuilding will be sustainable within 
the current budgetary framework for the Navy 

 
On April 6, the Senate Armed Services 
Committee’s Seapower Subcommittee held a 
hearing to examine the navy’s shipbuilding 
programs. Subcommittee Chairman Roger 
Wicker (R-MS) said that he “would like to hear 
from our witnesses on what I consider five key 
issues that our Subcommittee will review this 
year:” 

 First, vitality of the industrial base, the 
vitality of the 30 year shipbuilding plan 
is essential to the strength of our 
shipbuilding industrial base.  

 Number two, best use of taxpayer 
resources. It is critical that this 
Subcommittee conduct rigorous 
oversight of shipbuilding programs to 
ensure the Navy is making the best use 
of limited taxpayer dollars. 

 Thirdly building the future force, this 
Subcommittee also has a duty to shape 
the future of our Navy -- each of our 
classes have surface combatant ships, 
cruisers, destroyers and Littoral 
Combat Ships (LCS)that will begin 
retiring within the next 20 years. 

 Number four, amphibious ships. The 
Navy and Marine Corps will serve as 
the linchpin of the American force 
projection around the globe, I’m 
interested in ways we can ensure the 
Navy shipbuilding plan addresses the 
demand from our combatant 
commanders for amphibious ships. 
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 Finally budget constraints, although the 
Bipartisan Budget Act has provided 
some measure of short term relieve, 
sequestration remains the law of the 
land regrettably and will return in FY 
2018 unless Congress acts. 

 
Ranking Member Mazie Hirono (D-HI) said 
that “[w]e’re very pleased to see continued 
stability and performance in the Virginia Class 
Attack Summary Production at a level of two 
per year…[which] helps drive down costs and 
improves productivity.” She said that “[w]e also 
support the Navy’s continuing efforts to drive 
cost out of the Ohio Replacement nuclear-
powered ballistic missile submarines (SSBN) 
Program…[and] SSBNs will remain a vital leg 
of the nuclear triad for the foreseeable future; 
establishing and achieving cost reduction goals 
of these Virginia Class and Ohio Replacement 
Programs will yield significant stability to our 
nation’s submarine industrial base which will 
ensure the Navy has a modern capable 
submarine fleet for many years to come.” 
Hirono stated that “[a]ircraft carrier programs 
are another important area for discussion as 
well…[and] [a]nother topic that we should 
address is the discussion within Department of 
Defense (DOD) of changes to the LCS 
program…[because] Secretary Carter has 
directed that the Navy truncate that LCS 
program to 40 ships, and under this revised 
plan only 11 of LCS vessels will be in the 
frigate configuration.” 
 
Assistant Secretary of the Navy Research, 
Development, and Acquisition Sean Stackley 
stated that “today with greater than 60 ships 
under contract and construction we are on 
track to meet our requirement for a 308-ship 
Navy by 2021.” He said that “[w]e’re preparing 
CVN-78, the Gerald Ford, our first new design 
aircraft carrier in 40 years for sea trials in June 
and continue construction of her sister ship 

CVN-78 the John F. Kennedy…[a]nd in doing 
so we have been successful in our drive to 
control and improve cost on these capital ships 
and we will continue to do so.” Stackley said 
that “[w]e’re also proceeding with planning in 
the material procurement to refuel CVN-73 
George Washington scheduled to start next 
year.” He said that “[t]he Zumwalt destroyer 
DDG-1000 our first new-design destroyer in 
30 years successfully completed her builders sea 
trials in March and is preparing for acceptance 
trials later this month.” Stackley said that 
“[m]eanwhile DDG-51 construction is 
progressing well with the first restart ship 
DDG-113 on track to deliver this year and 
follow ships 114 and 115 in the water.” He 
stated that “[t]he LCS Construction Program 
continued its strong cost improvement with the 
delivery in 2015 of USS Milwaukee and USS 
Jackson, and with the award in 2016 of final 
three ships of the 2010 block-buy contract.”  
 
CYBERCOM Hearing 
 
Key Points: 

 Senators asked NDA Director Rogers a 
range of questions on cyber threats facing the 
U.S. 

 
On April 5, the Senate Armed Services 
Committee held a hearing entitled “United 
States Cyber Command.” Topic discussed in 
the hearing included: (1) U.S. Cyber 
Capabilities; (2) Cyber Policy; (3) State Actors; 
(4) The Role of Congress and the Executive 
Branch; (5) Elevation of Cyber Command; (6) 
Cyber Command and National Security Agency 
(NSA); (7) Cyber Mission Teams; (8) Cyber 
Command Staff; (9) Cyber Threats; (10) The 
National Guard; (11) the Islamic State of Syria 
and Iraq (ISIS); (12) Acquisition; (13) North 
Atlantic Treaty Organization (NATO); (14) 
Balancing Privacy and Security; and (15) The 
Private Sector. 
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Chairman John McCain (R-AZ) said new 
cyber-attacks appear in the news on an 
increasingly frequent basis as nation states, 
criminal organizations, and terrorists seek to 
leverage technology to steal, coerce, and deter. 
He noted Russia has demonstrated the ability 
to cut power to hundreds of thousands of 
people in Western Ukraine. He asserted the 
U.S. must develop effective deterrence policy 
and capabilities. He said the services appear to 
largely be on track to meet the goal for the 
development of a 6,200 person cyber force, but 
without additional funding these professionals 
will lack the tools needed to protect, deter, and 
respond to malicious cyber behavior. He 
expressed interest in hearing whether new 
acquisition authorities provided to Cyber 
Command in the FY 2016 National Defense 
Authorization Act (NDAA) will help address 
service-induced shortfalls. He expressed 
concern that the Obama Administration’s cyber 
policy is inadequate.       
 
Ranking Member Jack Reed (D-RI) said the 
Committee received testimony last fall 
recommending the elevation of Cyber 
Command to a full unified command and 
noted the Secretary of Defense is considering 
such a recommendation. He stated six years 
after Cyber Command was established the 
military services are just now presenting trained 
military cyber units. He said there is still a need 
for unit-level training and equipping of cyber 
forces. He stated there are shortages and 
capabilities shortfalls in the toolkits available 
for cyber protection teams, and the 
Department of Defense (DOD) has not yet 
developed a plan for or selected a service 
executive agent to acquire foundational 
situational awareness and command and 
control systems. He noted the DOD has 
deployed and is in the process of acquiring 
additional capable cyber security sensors at all 

layers of its networks. He said there is a need to 
integrate disparate sensors and organizations 
into a joint operational concept to enable real 
teamwork. He stated he is pleased that Cyber 
Command is joining the initiative to leverage 
the innovation of the commercial information 
technology industry for cybersecurity and other 
missions. He asserted it makes sense to partner 
with an industry that innovates at the same 
pace as threats.  
 
National Security Agency Director/United 
States Cyber Command Commander Admiral 
Michael Rogers said over the last year there has 
been an increase in cyberspace operations by 
state and non-state actors targeting government 
and non-government targets. He stated nations 
still pose the greatest cyber threat to the U.S., 
but Cyber Command is also watching non-state 
actors and monitoring the improvements in 
their capabilities. He explained that over the 
past year the capabilities and capacities of 
Cyber Command have grown and the tempo of 
operation has increased. He said progress is 
being made in building the cyber mission force 
of 133 teams that will be fully operational by 
September 30, 2018. He indicated 27 teams are 
fully operational and 68 teams have achieved 
initial operational capabilities. He stated the 
Joint Force Headquarters DOD Information 
Networks has made great strides toward its 
goal of leading the day-to-day security and 
defense of the DOD’s data and networks.  
 
Senator Mike Rounds (R-SD) asked whether 
Cyber Command has the authority to respond 
to a cyber attack by a private entity. Rogers 
answered in the affirmative but indicated that 
responses must go through channels and 
cannot be carried out in milliseconds like an 
attack itself. 
 
Senator Jeff Sessions (R-AL) asked whether the 
Pentagon has a clear chain of command for 
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responding to massive cyber attacks on 
domestic targets, citing a Government 
Accountability Office (GAO) report which 
found that it does not. Rogers stressed that he 
was unaware of the report’s specifics. He added 
that he shared Sessions’ concern about supply 
chain vulnerability, stressing that the 
interconnected nature of the global economy 
means increased vulnerability moving forward. 
 
Senator Angus King (I-ME) asked when a well-
articulated cyber deterrence strategy will be 
released, calling for a more concrete set of 
terms akin to those in place for more 
conventional warfare. Rogers indicated that he 
is part of these discussions but stressed that the 
creation of such a strategy is far beyond his 
purview.  
 
Senator Joe Manchin (D-WV) asked about the 
most dangerous cyber threat to the United 
States. Rogers indicated that threats to power 
and basic infrastructure are always a concern 
because of the scope of the impact such a cyber 
attack could have on the nation. He also 
identified personal information such as health 
care data as a major concern, noting the Office 
of Personal Management (OPM) and Anthem 
data breaches have made large databases 
attractive targets. 
 
Upcoming Hearings and Events 
 
April 12 
DOD Technology Offsets Initiative: The 
Senate Armed Services Committee will hold a 
hearing to discuss strategy and implementation 
of DOD’s Technology Offsets Initiative. 
 
April 13 
Missile Defense Agency Budget: The Senate 
Appropriations Committee will hold a hearing 
to discuss the Missile Defense Agency budget. 
 

Marine Corps Ground Modernization: The 
Senate Armed Services Committee will hold a 
hearing to discuss Marine Corps ground 
modernization. 
 
Ballistic Missile Defense: The Senate Armed 
Services Committee will hold a hearing to 
discuss ballistic missile defense policies and 
programs. 
 
April 14 
U.S. Pacific Command Oversight: The 
House Appropriations Committee will hold a 
hearing to discuss oversight of U.S. Pacific 
Command (closed hearing). 
 
April 20 
Navy/Marine Corps Aviation: The Senate 
Armed Services Committee will hold a hearing 
to discuss Navy and Marine Corps aviation 
programs. 
 
May 9 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
 
May 10 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
  
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
  
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
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Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
  
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
  
May 11 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
 
May 12 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
 
May 13 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of FY 2017 National Defense Authorization 
Act. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201. Marc 
Pitaressi and Lucas Rogers contributed to this section.  
 
HEALTH 
 

Senate Panel Holds Final Markup on 
Innovation Bills  
 
Key Points: 

 HELP Committee approves five bills with 
bipartisan support  

 Alexander says legislation will be brought to 
Senate Floor  

 

The Senate Health, Education, Labor and 
Pensions (HELP) Committee convened a third 
and final markup of legislative proposals related 
to medical innovation. The first markup 
occurred on February 9 and the second markup 
was held on March 9. Chairman Lamar 
Alexander (R-TN) stated this markup 
completes action on 50 bipartisan proposals the 
Committee has been working on for at least a 
year along with 10 hearings and countless 
meetings. He explained that together, the 
legislation will form one bill as a companion to 
the House’s 21st Century Cures Initiative and 
the President’s Precision Medicine Initiative 
(PMI) and Cancer Moonshot. He discussed the 
benefits for patients, pointing to efforts to 
tailor treatments to genetic variations, attack 
superbugs, and generate breakthrough 
treatments such as those that have cured cystic 
fibrosis. Alexander said initiatives will support 
doctors and patients’ calls for reductions in 
documentation and improved access to medical 
records. He stressed continued discussions on 
an NIH Innovation Fund that would provide a 
one-time surge in funding for high priorities 
like PMI, the Cancer Moonshot, and the 
BRAIN Initiative. 
 
Ranking Member Patty Murray (D-WA) said 
the Committee has found common ground on 
ways to strengthen health information 
technology, support the next generation of 
researchers, and incorporate patient feedback 
into product review. She agreed there must be 
agreement on how to boost mandatory 
investments in NIH and the FDA. She 
expressed support for legislation that removes 
obstacles to accessing quality treatment for 
patients and families. She discussed the lack of 
diversity in clinical trials, asserting that if all 
patients are to benefit the trials must look as 
diverse as the country. Murray asserted that 
only two percent of the national cancer clinical 
trials had enough minority participants to meet 

http://www.williamsandjensen.com/
http://www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017
http://www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/
http://www.armed-services.senate.gov/hearings/16-05-11-schedule-for-armed-services-full-committee-markup-of-the-national-defense-authorization-act-for-fiscal-year-2017
http://www.armed-services.senate.gov/hearings/16-05-11-schedule-for-armed-services-full-committee-markup-of-the-national-defense-authorization-act-for-fiscal-year-2017
http://www.armed-services.senate.gov/hearings/16-05-11-schedule-for-armed-services-full-committee-markup-of-the-national-defense-authorization-act-for-fiscal-year-2017
mailto:mdkans@wms-jen.com
mailto:mdkans@wms-jen.com


Williams & Jensen – Washington Update April 8, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 22 of 29 

NIH’s target. She pointed to under 
representation of women and the LGBT 
community in trials. She called for creating a 
task force on research specific to pregnant and 
new mothers and including an analysis of sex 
differences in research. She expressed support 
for legislation to make new antibiotics available 
for patients suffering from life threatening 
infections, and stressed these antibiotics will be 
reserved for the sickest patients. She contended 
each of these bills being considered by the 
Committee represents important steps to 
advance medical innovation and get safe 
treatments to patients.  
 
The Committee favorably reported four bills by 
voice vote. The “FDA and NIH Workforce 
Authorities Modernization Act” (S. 2700) 
would update the authorizing provisions 
relating to the workforces of the Food and 
Drug Administration (FDA) and the National 
Institutes of Health (NIH). The “Promise for 
Antibiotics and Therapeutics for Health 
(PATH) Act” (S. 185) would require FDA to 
establish a program to approve antibacterial 
drugs intended to treat a serious medical 
condition and to address an unmet medical 
need within an identifiable limited population. 
The “NIH Strategic Plan and Inclusion in 
Clinical Research” (S. 2745) would require the 
NIH to submit a strategic plan to Congress to 
ensure women and minorities are included in 
research. The “Promoting Biomedical Research 
and Public Health for Patients Act” (S. 2742) 
would enhance reports on activities within 
NIH and HHS, and require the Director of the 
Office of Management and Budget (OMB) to 
establish an advisory committee known as the 
“Research Policy Board” to provide 
information on the effects of regulations 
related to Federal research requirements.  
 
A sixth bill, the Advancing Precision Medicine 
Act of 2016 (S. 2713) was reported as amended 

by a roll call vote of 20 to 2. The bill would 
encourage HHS to establish a Precision 
Medicine Initiative to improve efforts to 
prevent, diagnose and treat diseases.  
 
Alexander concluded that work would continue 
to find a funding level that the House, Senate, 
and Administration can agree to. He indicated 
Senate Majority Leader Mitch McConnell (R-
KY) has said this package will be brought to 
the Senate Floor. He emphasized the House 
has already done its job, the President has 
proposed his initiatives, and that the HELP 
Committee has now completed its work.  
 
Senate Convenes Hearing on NIH Budget 
Request; President Announces Funds to 
Combat Zika 
 
Key Points: 

 Senate Appropriations Subcommittee hears 
from Dr. Francis Collins on NIH budget 

 Administration shifts funds to fight Zika 
Virus 

 
The Senate Appropriations Committee held a 
hearing to examine the Administration’s Fiscal 
Year 2017 budget request for the National 
Institutes of Health (NIH). The hearing 
examined the President’s Fiscal Year 2017 
budget request and funding justification for the 
NIH. Senators heard from NIH Director 
Francis Collins on a number of priority issues 
for the agency, including neurological research, 
the Cancer Moonshot, and research involving 
detailed molecular analysis of individual cells. 
The panel also heard from leadership from the 
National Institute on Aging, the National 
Cancer Institute, the National Center for 
Advancing Translational Sciences, the National 
Institute of Neurological Disorders and Stroke, 
and the National Institute on Drug Abuse.  
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Subcommittee Chairman Roy Blunt (R-MO) 
raised concerns that the FY2017 request 
reduces discretionary funding for medical 
research by $1 billion. He observed that the 
FY2016 budget increased funding for such 
research by $2 billion. He pointed to the fact 
that the FY2017 budget request relies on 
mandatory spending, which he contended is an 
obstacle to addressing debt issues. He 
emphasized the importance of sufficiently 
addressing priorities, stressing the importance 
of adequately funding medical research which 
creates hope for all those who suffer from 
disease including cancer, autism, and 
Alzheimer’s. He pointed to NIH estimates that 
the cost of caring for those with Alzheimer’s 
will total $1.1 trillion in 2050, noting that is 
twice the current Defense budget. Senator 
Lamar Alexander (R-TN) expressed support 
for last year’s increase in NIH funding, and 
asked if funding should be discretionary to 
allow NIH to ramp up or ramp down funding 
as priorities change.  
 
Subcommittee Ranking Member Patty Murray 
(D-WA) explained that NIH accounts for the 
largest share of the Subcommittee’s 
appropriations resources, pointing to examples 
of NIH progress in treating diseases such as 
cancer and Alzheimer’s. Murray called for 
ensuring that researchers and scientists have all 
the resources they need, including mandatory 
investment in the NIH. She expressed her 
commitment to achieving a bipartisan 
agreement on the innovations package, 
including additional sustained funding for the 
NIH.  
 
Opioid abuse was a focus of discussion at the 
hearing, with Senators asking National Institute 
on Drug Abuse Director Dr. Nora Volkow 
about the development of non-addictive pain 
relief. Volkow discussed the response to the 
opioid epidemic, noting the work that has been 

done to leverage existing medical infrastructure 
and develop drugs to prevent and treat opioid 
overdose.  
 
Meanwhile, President Barack Obama 
announced that the Administration is using 
$500 million in funding set aside for the Ebola 
Virus to combat Zika. However, the White 
House urged Congress to act immediately to 
provide an additional $2 billion in funding to 
help with efforts to prevent Zika from 
spreading. Key Congressional Republicans had 
originally suggested that the Administration use 
remaining Ebola funds to address Zika. House 
Appropriations Committee Chairman Hal 
Rogers (R-KY) said last month that 
Republicans would not move forward with the 
Administration’s request for emergency 
funding while unspent Ebola dollars remain at 
HHS.  
 
Upcoming Hearings and Events  
April 11 
Medicare Part B: Pew Charitable Trusts will 
hold a forum on “Medicare Part B Drug 
Payment Model.” 
 
Medicare Reform: The Alliance for Health 
Reform will hold a briefing on “Medicare 
Payment Systems Reforms: What Do We 
Know?” 
 
Chagas Disease: The Howard University 
Center for Sickle Cell Disease will hold a 
discussion on “Death by Sugar: A 
Carbohydrate-Based Vaccine for Chagas 
Disease.” 
 
April 12 
Obesity: The National Academy of Sciences 
will hold a workshop on “The Role of Business 
in Multi-Sector Obesity Solutions: Working 
Together for Positive Change.” 
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Mental Health: The Atlantic will hold a 
“Summit on Mental Health and Addiction.” 
 
Regenerative Cell Therapy: The Bipartisan 
Policy Center will hold a discussion on 
“Advancing a New Policy Framework for 
Regenerative Cell Therapy.” 
 
Breakthrough Therapy Designation: The 
Friends of Cancer Research will hold a briefing 
on “Breakthrough Therapy Designation: 
Successes, Lessons Learned and Future 
Strategies.” 
 
April 13 
Drugs: The Senate Homeland Security and 
Governmental Affairs Committee will hold a 
hearing on “America’s Insatiable Demand for 
Drugs.” 
 
Drug Pricing: The Bipartisan Policy Center 
will hold an Educational Series on Affordable 
Medicines event on “Pricing, Repricing, 
Rebates, and Patient Access.” 
 
STDs: The National Coalition of STD 
Directors will hold a briefing on “Syphilis 
Resurgence and Why STD Programs are 
Critical to the Nation’s Health.” 
 
Rural Health: The House Energy and 
Commerce Committee will hold a hearing on 
several bills including H.R. 4111, the “Rural 
Health Care Connectivity Act of 2015.” 
 
April 14 
Biodefense: The Senate Homeland Security 
and Governmental Affairs Committee will hold 
a hearing on “The Federal Perspective on the 
State of Our Nation’s Biodefense.” 
 
Taxes: The House Ways and Means 
Committee will hold a hearing on “Tax 
Treatment of Health Care.” 

 
Innovations: The House Education and the 
Workforce Committee will hold a hearing on 
“Innovations in Health Care: Exploring Free-
Market Solutions for a Healthy Workforce.” 
 
Psychiatric Care: The American Psychiatric 
Association will hold a briefing on “The 
Collaborative Care Model: Bringing Needed 
Psychiatric Expertise to Patients in Primary 
Care.” 
 
April 15 
Drug Pricing: The Alliance for Health Reform 
will hold a briefing on “Value-Based Pricing for 
Prescription Drugs: Opportunities and 
Challenges.” 
 
Opioid Epidemic: The Senate Homeland 
Security and Governmental Affairs Committee 
will hold a field hearing on “Border Security 
and America’s Heroin Epidemic: The Impact 
of Trafficking and Abuse of Heroin and 
Prescription Opioids in Wisconsin.”  
 
April 25 
Cancer Moonshot:  The National Coalition 
for Cancer Research will host a moderated 
panel discussion, “The Cancer ‘Moonshot’ 
Initiative: New Frontiers in Cancer 
Exploration.” 
 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Senate Takes Up FAA Reauthorization 
 
Key Points: 
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 The Senate clears a procedural hurdle and 
begins debate on the package with a number of 
amendments being adopted 

 Work is expected to continue next week 
 
This week, the Senate moved on to the 
legislative vehicle for its Federal Aviation 
Administration (FAA) reauthorization, the 
“Federal Aviation Administration 
Reauthorization Act of 2016” (S. 2658) and 
began debate on the bill after agreement was 
reached on extending tax credits for 
geothermal, fuel cell and biomass energy 
sources. The Senate is expected to continue 
debate next week at which point the bill may be 
passed. 
 
The Senate took up the House passed 
“America’s Small Business Tax Relief Act of 
2015” (H.R. 636), and on April 4, Senate 
Majority Leader Mitch McConnell (R-KY) filed 
a motion to invoke cloture on the motion to 
proceed to H.R. 636. The Senate voted to 
invoke cloture 98-0 on April 8, and afterwards, 
Senate Commerce, Science, and Transportation 
Committee Chairman John Thune (R-SD) 
offered a managers’ amendment as a substitute 
to H.R. 636.  
 
The Senate then proceeded to adopt a number 
of amendments by consent, including: 

 Wyden #3499, as modified (heads-up 
guidance system displays) 

 Collins #3508 (weather observers 
program) 

 Tester #3505 (GAO study – advanced 
imaging technologies) 

 Heller #3495 (veterans employment 
opportunities) 

 Casey-Toomey #3458, as modified 
(cockpit doors) 

  

The Senate also voted to adopt two 
amendments:  

 Thune-Nelson  #3512, as modified 
(security) by a 85-10 vote 

 Heinrich #3482, as modified (security) 
by a 91-5 vote 

 
The Senate rejected one amendment: 

 Schumer #3483 (seat size) by a 42-54 
vote 

 
The following amendments will be pending 
when the Senate resumes consideration on 
April 11: 

 Thune #3464 (substitute) 

 Gardner #3460 (unmanned aircraft 
systems) 

 Thune #3462 (accident victims) 

 Thune #3463 (nuclear material) 

 Cantwell #3490 (penalties re: ticket 
agents) 

 Bennet #3524 (families) 
 
FAA Committee Releases Report on Micro 
Drones 
 
Key Points: 

 A committee convened by the FAA to look at 
drones under 4.4 lbs. submitted its 
recommendations to the agency for review 

 The committee premised regulation of micro 
drones based on size and to be promulgated 
performance regulations 

 
This week, the Micro Unmanned Aircraft 
Systems (UAS) Aviation Rulemaking 
Committee (ARC) released the final report it 
submitted to the Federal Aviation 
Administration (FAA) for review. In its press 
release, the FAA noted that it “had tasked the 
group to develop recommendations for 
performance-based regulations that would let 
certain unmanned aircraft operate over people 
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not directly involved in the flight of the 
aircraft.” The FAA stated that “[t]he ARC’s 
consensus report recommends establishing 
four small UAS categories, defined primarily by 
risk of injury to people below the flight path.” 
The FAA stated that “[f]or each category, the 
group recommends assigning a potential risk 
linked to either weight or impact energy…[and] 
[t]he report also addresses operational 
restrictions and standards to minimize the risks 
associated with each category.” The FAA stated 
that it “will use the information in the report to 
develop a flexible, performance-based 
proposed rule…[and] [t]he public will have an 
opportunity to comment on the proposal based 
on the ARC’s recommendations.”  
 
ARC noted that it “was focused on flight over 
people, and in furtherance of that goal, 
identified four small UAS categories, defined 
primarily by level of risk of injury posed, for 
operations over people.” ARC stated that “[f]or 
each category, the ARC recommends a risk 
threshold that correlates to either a weight or 
an impact energy equivalent and, to the extent 
necessary to minimize the risks associated with 
that category, additional performance standards 
and operational restrictions.” 
 
ARC made the following suggestions based on 
its four categories of classification: 

 Under Category 1, a small UAS may 
operate over people if the weight 
(including accessories/payload, e.g., 
cameras) is 250 grams or less. Based on 
the data the ARC received, the ARC 
believes that the level of risk of injury 
posed by this category of UAS is so low 
that no performance standards and no 
operational restrictions beyond those 
imposed by the proposed part 107 are 
necessary. To demonstrate that a small 
UAS qualifies for Category 1 operations 
over people, the manufacturer of the 

UAS must either: (1) label the product 
retail packaging of the small UAS with 
the actual weight of the aircraft or a 
general statement that the aircraft 
weighs 250 grams or less; or (2) declare 
that the aircraft weighs 250 grams or 
less, and submit that declaration to the 
FAA in a form and manner acceptable 
to the FAA. 

 Under Categories 2, 3, and 4, a small 
UAS may operate over people if it does 
not exceed the impact energy threshold 
specified for each category, as certified 
by the manufacturer using industry 
consensus test methods, and if its 
operator complies with operational 
restrictions specified for each category. 
Because the level of risk increases 
between Categories 2, 3, and 4, the 
performance-based standards and 
operational restrictions are scaled-up in 
each category to mitigate the increased 
risks. 

 Under Category 2, a small UAS may 
operate over people if the manufacturer 
of the UAS certifies to the FAA that 
the UAS does not, in the most probable 
failure modes, exceed the typical or 
likely impact energy threshold, and if it 
complies with industry consensus 
performance standards. The operator 
must also comply with the operator 
instruction manual, must maintain 
minimum set-off distances of 20 feet 
above people’s heads, or 10 feet 
laterally away from people, and may not 
operate so close to people as to create 
an undue hazard to those people. 

 Under Category 3, a small UAS may 
operate over people if the manufacturer 
of the UAS certifies to the FAA that 
the UAS does not, in the most probable 
failure modes, exceed the typical or 
likely impact energy threshold, and if it 
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complies with industry consensus 
performance standards. Flight over 
crowds or dense concentrations of 
people is never permitted under this 
category. In addition to that restriction, 
Category 3 UAS may only operate over 
people if: (1) the operation is conducted 
over a closed- or restricted-access work 
site with the permission of the site’s 
owner or operator; or (2) overflight of 
people is limited to those who are 
transient or incidental to the operation, 
i.e., the overflight of people is 
incidental to the operation and is not 
sustained. Additionally, the 
performance standards and operational 
restrictions that apply to Category 2 
operations also apply to Category 3. 

 Under Category 4, a small UAS may 
operate over people, including flights 
over crowds or dense concentrations of 
people prohibited in Category 3, if the 
manufacturer of the UAS certifies that 
the 

 UAS does not, in the most probable 
failure modes, exceed the typical or 
likely impact energy threshold, if the 
UAS complies with industry consensus 
performance standards, and if the 
operation is conducted in compliance 
with a documented, risk mitigation 
plan, which was developed and adopted 
in accordance with industry consensus 
standards for conducting risk 
mitigation. The performance standards 
and operational restrictions that apply 
to Category 2 operations also apply to 
Category 4. 

 
April 14 
National Highway Traffic Safety 
Administration: The House Energy & 
Commerce Committee will hold a hearing to 

discuss oversight of the National Highway 
Traffic Safety Administration. 
 
Electric Grid Security: The House 
Transportation & Infrastructure Committee 
will hold a hearing to discuss managing the 
electrical grid after a cyber attack. 
 
Maritime Transportation 
Safety/Stewardship: The House 
Transportation & Infrastructure Committee 
will hold a hearing to discuss maritime 
transportation safety and stewardship 
programs. 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
Burr and Feinstein Circulate Discussion 
Draft Of Encryption Bill 
 
Key Points: 

 The Senate Intelligence Committee Chairman 
and Ranking Member release their encryption 
bill that would require technology companies to 
unencrypt encrypted information or provide 
assistance if a court issues an order  

 
This week Senate Intelligence Committee 
Chairman Richard Burr (R-NC) and Ranking 
Member Dianne Feinstein (D-CA) released a 
discussion draft to address the issues raised by 
the “going dark” problem Federal Bureau of 
Investigation (FBI) Director James Comey has 
focused on over the last year or so, most 
recently with respect to Apple’s refusal to assist 
the FBI in unlocking one of the San Bernadino 
shooters’ iPhone. Broadly speaking, the bill 
would require the makers of hardware and 
software along with other electronics 
stakeholders to decrypt encrypted information 
a law enforcement agency has secured a court 
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order to access. If enacted, this may result in 
technology companies using encryption or 
other security systems to maintain the means to 
unencrypt or access information of third parties 
using the technology of these companies.  
 
The “Compliance with Court Orders Act of 
2016“ would compel any “covered entity” that 
receives a court order for information that 
either “provide such information or data in 
such government in an intelligible format” or 
“provide technical assistance as is necessary to 
obtain such information or data in an 
intelligible format or to achieve the purpose of 
the court order.” However, covered entities 
shall only be responsible for making intelligible 
information that it itself has made unintelligible 
(i.e. encrypted) through its product, services, or 
features or those that third parties have created 
for the covered entity. Reasonable 
compensation shall be provided for covered 
entities complying with a court order for 
information that requires the covered entity to 
furnish technical assistance. Moreover, any 
“provider of remote computing service or 
electronic communication service to the public 
that distributes licenses for products, services, 
applications, or software of or by a covered 
entity shall ensure that any such products, 
services, applications, or software distributed 
by such person be capable of” rendering 
information intelligible if a court order for 
information is served. 
 
Covered entities are defined to include, among 
other entities, device manufacturers, software 
manufacturers, remote computing services, “or 
any person who provides a product or method 
to facilitate the processing or storage of data.” 
Moreover, the bill uses a definition of “remote 
computing service” already in the U.S. Code, 
which is “the provision to the public of 
computer storage or processing services by 

means of an electronic communications 
system.” 
 
This bill is the second to be introduced on the 
encryption issue. Last month, House 
Homeland Security Committee Chairman 
Michael McCaul (R-TX) and Senator Mark 
Warner (D-VA) introduced the “Digital 
Security Commission Act of 2016” (H.R. 
4651/S. 2604) to create a National Commission 
on Security and Technology Challenges 
(Commission) that would “collectively address 
the larger issue of protecting national security 
and digital security, without letting encrypted 
communications become a safe haven for 
terrorists.” 
 
Senate Passes Defend Trade Secrets Act  
 
Key Points: 

 The Senate unanimously passed a bill that 
would allow companies that have had their 
trade secrets stolen to sue in federal court 

 The House may soon take up the Senate bill 
and send it to the President 

 
On April 4, the Senate took up and passed 
legislation that would allow U.S. companies to 
seek redress in federal court for the theft of 
trade secrets. The Senate passed the “Defend 
Trade Secrets Act” (S. 1890) after adopting a 
committee substitute. Senate Finance 
Committee Chairman Orrin Hatch (R-UT) and 
Senator Chris Coons (D-DE) introduced S. 
1890 in July 2015. A House companion bill 
(H.R. 3326) may soon also be taken up by the 
House because Hatch noted during the debate 
on the Senate floor that agreement had been 
reached with the House Judiciary Committee 
on a final bill.  
 
In the Committee Report, the Senate Judiciary 
Committee explained that  
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S. 1890 amends the Economic 
Espionage Act of 1996 to provide a 
Federal civil remedy for the 
misappropriation of trade secrets. A 
Federal cause of action will allow trade 
secret owners to protect their 
innovations by seeking redress in 
Federal court, bringing their rights into 
alignment with those long enjoyed by 
owners of other forms of intellectual 
property, including copyrights, patents, 
and trademarks. Modelling its definition 
of misappropriation on the Uniform 
Trade Secrets Act (UTSA), the bill 
provides for equitable remedies and the 
award of damages for the 
misappropriation of a trade secret. It 
also provides for expedited relief on an 
ex parte basis in the form of a seizure 
of property from the party accused of 
misappropriation, a remedy available 
under extraordinary circumstances 
where necessary to preserve evidence 
or prevent dissemination of a trade 
secret. 

 
Upcoming Hearings and Events 
 
April 12 
Protecting Taxpayer Information: The 
Senate Finance Committee will hold a hearing 
to discuss cybersecurity and protecting taxpayer 
information. 
 
April 13 
Pending Legislation: The House Energy & 
Commerce Committee will hold a legislative 
hearing on seven communications bills.   
 
Email Privacy Protections: The House 
Judiciary Committee will hold a markup of 
H.R. 699 the “Email Privacy Act.” 
 
April 14 

Evaluating VA Information Technology: 
The House Veterans’ Affairs Committee will 
hold a hearing to discuss information 
technology at VA. 
 
April 27 
Tribal High-Speed Internet Access: The 
Senate Indian Affairs Committee will hold a 
hearing to discuss the coordination needed for 
high-speed internet access programs on tribal 
lands. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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